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Ir 1s scarcely necessary to inform our readers that the article printed 
in this number, contributed by Mr. H. F. Nixon, of Camden, very 
closely expresses the views entertained by the New Jersry Liw 
JOURNAL upon the proposed constitutional amendment. A_ similar 
opinion seems to have been held by Mr. C. H. Hartshorne, in an article 
published in the JouRNAL last August, although the writer finally came 
to the conclusion that the general trend was in the right direction, and 
the inference was that he thought the amendments had better be adopted. 


[Tt WILL BE of general interest to travelers to observe that the N. Y. 
Court of Appeals, in Adams v. The New Jersey Steamboat Co., decided 
December 8, has affirmed the judgment below in a matter of far-1each- 
ing consequences to steamboat owners. It seems that in 1889, (it only 
requires about six years in New York state to secure final judgment in 
a contested case before the highest court,) the plaintiff, who was a cabin 
passenger from New York to Albany, on the well known steamer 
** Daniel Drew,” on retiring for the night, locked the door of the state- 
room in the usual manner and fastened the windows. In his clothing, 
which was hung up, he had $160 in money. During the night this 
money was stolen by some person, who apparently reached it through 
the window of the room. In the opinion by O’Briey, J., in which all 
the judges concur, it is held that a steamer carrying passengers upon 
the water and furnishing them with rooms and entertainment, is, for all 
practical purposes, a floating inn, and the duties which the proprietors 
owe to the passengers in their charge are the same as subsist between 
innkeeper and guest, under the common law. Sleeping car companies 
are distinguished from steamboat companies and are held to be “ neither 
innkeepers nor carriers.” The decision is to the eftect, therefore, that 
a steamboat company is liable to a passenger for loss, without negligence 
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on his part, of a sum of money reasonable and proper for him to carry 
upon his person to defray the expenses of his journey, stolen from his 
stateroom during the passage; and without any proof of negligence on 
the part of the company. The opinion concludes: ‘ The traveler who 
pays for his passage, and engages a room in one of the modern floating 
palaces that cross the sea or navigate the interior waters of the country, 
establishes legal relations with the carrier that cannot well be distin- 
guished from those that exist between the hotel keeper and his guests. 
The carrier in that case undertakes to provide for all his wants, includ- 
ing a private room for his exclusive use, which is to be as free from all 
intrusion as that assigned to the guest at a hotel. The two relations, if 
not identical, bear such close analogy to each other that the same rule 
of responsibility should govern.” 


Tur case of Beatty v. Cullingworth, recently tried in England, is 
having the attention of most of the law journals of this country. The 
action was brought against Dr. Cullingworth, one of the most eminent 
of London surgeons. The doctor performed an operation upon an ex- 
press direction from the patient that he would perform a single operation 
and not two. The patient seems to have thoroughly understood that 
one operation might not be successful, but absolutely declined to have a 
double operation performed, even though the surgeon felt the first opera- 
tion was insufficient for a cure. Dr. Cullingworth and his assistant 
affirmed under oath that the patient’s health and life would have been 
imperilled by failure to complete the double operation; that after the 
first operation she might have lived ten years, but the second was abso- 
lutely necessary for a radical cure. The jury, under the instructions of 
the judge, took the surgeon’s view of the case, and rendered a verdict in 
his favor. Of course there will be general dissent with this conclusion. 
The concluding sentences of an article on the subject in the New York 
Law Journal seems to go to the meat of the matter: ‘It is one thing 
for a surgeon to refuse to operate unless unlimited discretion is confided 
to him, and quite another thing to deliberately disobey express instruc- 
tions. The proper and safe course is to have the scope of a surgeon’s 
authority carefully considered and agreed on in advance. We believe it 
to be the practice of American surgeons to arrange as specifically as pos- 
sible, before undertaking an operation, how far they shall be at liberty 
to go. Where a proposed operation is as clearly the subject of definite 
agreement as the one under consideration, and especially where the 
worst that could result trom following the patient’s directiods would be 
the necessity of submitting to a second operation later, we think such 
directions should be accepted as morally binding upon the surgeon, and 
held legally controlling by the courts.” 
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THE DUTY OF THE LEGISLATURE OF 1897 AS TO THE 
PROPOSED AMENDMENTS TO THE CONSTITUTION. 


It has been over twenty-one years since there have been any amend- 
ments to the Constitution of New Jersey. The Legislature of 1896 pro- 
posed five changes to the Constitution. The time is drawing near for 
the consideration of these changes by the Legislature of 1897, in order 
that they may be submitted to the vote of the people. A discassion of 
the question, whether or not it is advisable to pass these amendments, 
would therefore seem in order. Yet, notwithstanding the fact that these 
amendments if passed would effect a radical change in our Constitution, 
there seems to be very little discussion on the subject. 

The most important change proposed. is in regard to the judiciary. 
That a change is needed in this respect cannot be denied. For a num- 
ber of years a number of the most prominent lawyers of the State have 
been advocating the creation of an independent Court of Appeals. It 
was this that led to the appointment, by the Senate, last winter, of a 
committee of nine lawyers to recommend what change should be made. 
This committee, which consisted of nine of the most prominent attorneys 
of the State, spent much time in considering the matter, and finally sub- 
mitted a proposition for an “‘independent Court of Appeal of five judges, 
who should sit in no other court and have no other duty than that of 
sitting continuously to review the judgments of the lower courts.” 
But this proposition was not adopted. The Legislature, for some reason, 
substituted the 5th Proposed Amendment. 

The discussion of the reasons why the amendment proposed by the 
committee of lawyers is better than the one adopted by the Legislature, 
I shall not go into. A number of these reasons have been given in the 
editorials on this question appearing in the West Jersey Press of No- 
vember 25th, and the Bergen County Herald of October 10th. It is 
sufficient to state that only one of the nine lawyers in the committee ap- 
pointed by the Senate was in favor of the amendment which passed in 
the Legislature, rather than that proposed by the committee, while the 
Bar of the state seem to be almost unanimously opposed to the one 
adopted. As the West Jersey Press, in its editorial, said: ‘As the 
lawyers are the people’s representatives in the courts, it would seem that 
they ought to have a controlling influence on all questions relating to this 
subject.” 

The question now is, ought the Legislature of 1897 to vote for the 
five Proposed Amendments, for when this judiciary amendment was 
passed, four others were also passed as ‘‘riders,” as it were, of the judi- 
ciary amendment. As has been pointed out by Charles H. Hartshorne, 
Esquire, in his article on the Proposed Amendments in the August NEw 
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Jersey Law JoURNAL, the danger now is that the judiciary amend- 
ment will go through without consideration and without knowledge of 
its effect as a “rider” upon the other amendments. (Yet, after point- 
ing out a number of defects in the proposed scheme, Mr. Hartshorne 
comes to the unsatisfactory conclusion that it is a long step in the right 
direction. Surely an amendment to our state Constitution, which has 
not been amended in twenty-one years and which cannot be amended 
oftener than once in five years, should be as nearly perfect as possible.) 

The judiciary amendment adopted is certainly not what is desired by 
the great majority of the lawyers. The next Legislature will then be 
justified in rejecting it in its present shape. But, doubtless, some or ail 
of the other four Proposed Amendments are desirable. If one or more of 
these should be again passed and accepted when vored on by the people, 
a proper and desirable judiciary amendment could not be voted on for 
five years; therefore, even if the other four Proposed Amendments were 
both desirable and correctly drawn, they should give way to the judi- 
ciary amendment, for they were but riders upon that in the first place. 
But, while the question of their desirability is an open one, it is certainly 
a fact that they have been hastily drawn, as even a cursory reading of 
them will reveal. The drawing of an amendment would seem an occasion 
for the greatest care, for a mistake cannot be rectified for five years. 

Probably the most glaring fault in the Proposed Amendmenis, is the 
fact that if we should adopt them, we would have a State Constitution 
which did not provide when members of the Senate should be elected. 
Paragraph I of the 2d Amendment amends Paragraph 3 of Section I of 
Article LV. This paragraph now provides that members of the Senate 
should be elected on the first Tuesday after the first Monday in Novem- 
ber. But the paragraph, as amended, omits this provision,’ nor is it 
provided elsewhere when Senators should be elected. 

But it is the misuse of words in the provisions for the amendments 
that shows more than anything else, the haste with which they have 
been drawn. In the provision for the Ist Proposed Amendment, it 
reads, ‘‘ Amend Section I to read as follows: ” The word ‘ Section” is 
used for the word “ Paragraph.” The same mistake is made in the pro- 
vision for the fourth proposed amendment, which reads: ‘Add the fol- 
lowing to Section XII of Article V,” where ‘ Section” should read 
“Paragraph.” The reason for this is that neither Article II nor Article 
V of our Constitution is sub-divided into sections. They are both 
divided into paragraphs. 

The Constitution, as a whole, is divided into articles, sections and 
paragraphs. The articles are denoted by Roman numerals, the sec- 
tions by slanting Roman numerals, and the paragraphs by Arabic nu- 
merals, Each article refers to a separate subject. The theory of the 
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distinction between sections and paragraphs is this: When an article 
can itself be divided into distinct sub-heads, as Article VI for instance, 
sections are used, which may themselves be sub-divided into paragraphs. 
But when an article is not susceptible of sub division into sub-heads, as 
Article I], which refers simply to suffrage, and Article V, which refers 
to the executive alone, paragraphs are used In the second provision of 
the 5th Proposed Amendment, the word paragraph is correctly used in 
referring to Article V, showing the inconsistency in the use of the word 
“section ” in the two former places. 

What would seem another misuse of words consists in using the word 
“‘change ” for the word *‘ amend, ” in provisions (2), (3), (7), (10), (11) 
and (14) of the Proposed Amendments. The word “ change ” is correctly 
used in provisions (1), (5), (9) and (12). The words * change” and 
‘amend ” are not given as synonyms by Webster. He says to amend 
is to change for the better, that is, it is more comprehensive in its mean- 
ing than the word change, which is used where we might use the words 
exchange, substitute or shift. In former amendments to our Constitu- 
tion, and even in the first four of these Proposed Amendments, there has 
been a consistent distinction between the use of these words, ‘ amend” 
being used when it was intended to alter a paragraph by omitting or sup- 
plying something, or to enlarge the scope of its operation, and “ change ” 
being used more in the sense of the word substitute. 

Theretore the next Legislature will be justified in rejecting not only 
the Proposed Amendment in regard to the judiciary, but also the other 
four. They will then be in a position to pass an amendment creating an 
entirely independent Court of Errors, without changing our whole ,u- 
dicial system, and pass these other amendments again, if desired, in 
proper form. ‘This will delay them all one vear, but will be far better 
than the adoption of the amendments as now proposed, which will not 
only make our Consiitution an object of ridicule, but be in opposition to 
the best judgment of nearly the entire bar. 


Horace F. Nrxon. 
106 Market Street, Camden, N. J. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Equity—Jurisdiction—Irreparable injury and remedy at law.—1. The 
principal invasion of complainant’s rights complained of, is the laying of 
pipes for the transportation of oil beneath the surface of an undergrade 
crossing, made by the M. & E. R. R., (complainant’s lessors) in the 
original constraction of its railroad across a farm then belonging to C. 
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S., who conveyed to the Railroad Co. a strip of land for the erection of 
this undergrade crossing. Complainant’s claim is, that the deed of ©. S. 
conveys the exclusive title and right of possession to the soil under the 
roadway of the underground crossing. The defendant B. claims title to 
the roadway and the right to lay pipe under the soil, based upon con- 
veyances of lots and parcels of the original S. farm on each side of 
the crossing, and of the title remaining in S., these conveyances being 
subsequent to the railroad deed. ‘The entire contention, theretore, 
being, on the legal construction of the railroad deed—did it coavey title 
to the soil under the roadway of the crossing? The bill prayed for a 
declaration that the laying of the pipes is a continuous trespass on com- 
plainant’s lands, and to compel the removal of the pipes laid, and to 
enjoin the future laying of the pipes. Held, 1. Chancery had no juris- 
diction to grant the relief prayed. 2. The remedy at law is adequate 
as to the pipes laid. A future laying of pipes, after a determination 
adverse to the right, in the proper court, would be a distinct ground of 
equitable jurisdiction, but this court will not anticipate, under the facts 
of this case, such assertion of unfounded claim. 3. The acts of the 
defendant are manifestly not an irreparable injury to the property itself, 
or an interference with complainant’s use of the land for the purpose of 
its railroad. Except in those instances where the proprietary right is 
expressly protected by constitutional or statutory provision against 
seizure without compensation, our courts have not recognized the mere 
proprietary right in the real estate as entitled to be protected by injune- 
tion in the absence of facts showing the inadequacy of legal remedies. 
4. The right of a court of equity to interfere by injunction for the pro- 
tection of the legal title does not generally exist, unless the legal title 
has been settled, either by admission of the parties or by suit at law, or 
the legal rules on which it depends are so well settled as not to require 
further adjudication. 5. The deed to the railroad company, in this case, 
had this habendum : ‘‘to the uses and purposes of the charter;” what 
is the interest conveyed in dub? 5. Pending the settlement of the legal 
rights, the complainant is entitled to an injunction protecting it in the 
enjoyment of the land for its railroad purposes; on terms, that access 
and passage is not to be used for purpose of removing the pipes, and 
that action at law to determine the right shall be brought without delay. 
Del. Lack. & West. R. R Co. v. Breckenbridge. Opinion by Emery, 
V.C. October 20, 1896. 

Fraudulent conveyances. —A man in failing circumstances has no right 
to sell his property at a price much below its value, for the sake of 
getting ready money, and preventing his property going to pay his debts. 
When such a cwe arises, the inclination of a court of equity should be 
to hold the transaction a mortgage, instead of an absolute sale. Warner 
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v. Withrow. (Mr. H. Carrow for complainant; Mr. S. E. Perry for de- 
fendant.) Opinion by Pitney, V. C. 

Equity jurisdiction—Municipal procedure—Boroughs.—The common 
council of a borough, by resolution, threatened to tear down a building, 
being erected on land which it claimed was dedicated to public use; a 
bill was filed to restrain the borough and its officers; the borough an- 
swered, setting up a dedication of the building site, and also filed a cross- 
bill upon the same ground, praying that the nuisance might be abated. 
Held, that the action of the borough council was irregular; that the in- 
jury threatened was irreparable, and that the nuisance was not such as 
municipal officer could abate at common law; therefore, their threatened 
acts will be restrained. But further held, that as to the case made upon 
the cross-bill, no objection to the jurisdiction of the court having been 
made until the evidence was concluded, and it appearing that the dedi- 
cation of the land is reasonably clear, the court will retain the cause and 
decree an abatement of the nuisance. Coast Company v. Mayor, etc., 
of Spring Lake. (Messrs. Hawkins & Durand, and Mr. R. V. Linda- 
bury for defendants; Mr. E. R. Walker and Mr. James Buchanan for 
complainants.) Opinion by REED, V. C. 

Equity jurisdiction—Heirs and devisees— Wagering contracts.—1. The 
joint liability of an heir and devisee to answer tor the debt of the ances- 
tor and estate, being a purely legal one, a court of equity has no author- 
ity to interfere with the action at law to enforce such liability, except in 
aid of the prosecution or defense, by discovery or other ancillary relief. 
2. Where, in a contest between a firm of stock brokers and legatees 
and devisees of a former customer over a balance of account claimed to 
be due the brokers from such customer, a vital question raised in rela- 
tion to the account was its illegality as based on a gaming or wagering 
contract: Held, such question of fact is peculiarly appropriate for the 
decision of a jury in a court of law. 3. But where a bill was filed by 
the legatees and devisees, not only to restrain the proceedings at law 
against them, but also to compel the delivery and return of securities 
deposited to secure the account: Held, that as the latter was a purely 
equitable relief, the complainant has a right to call upon this court for 
an adjudication as to the validity of this claim upon the facts presented. 
Pratt v. Boody. (Mr. BA. Vail for complainant; Mr. W. P. Voorhees 
and Mr. A. H. Strong for defendants.) Opinion by Emeny, V. C. 

Cor porations—Parties to suit.—A corporation was organized to take 
over the business and assets of another older corporation, and contracted 
with the older corporation and its stockholders, in consideration of re- 
ceiving such business and assets, to issue to each of the old stockholders 
certificates of stock in the new company upon surrender of those in the 
old, share for share. In a suit by a holder of a certificate of stock in 
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the old company against the new company for specific performance of 
this agreement, held, that the suit could be maintained by a single stock- 
holder, without making the old company or either of its stockholders 
parties defendant, or declaring that the suit was brought for the benefit 
of such of the old stockholders as might come in and be made parties. 
Fletcher v. Newark Telephone Co. (George Biller for demurrant ; Mr. 
William P. Martin for complainant.) Opinion by Pitney, V. C. 

Charitable bequests—Social welfare not charitable.—Testator gave the 
residue of his estate to his friend, and humanity’s friend, Rev. H. W. B., 
to use and expend the same for the promotion of the religious, moral 
and social welfare of the people in any locality, whenever and wherever 
he may think most needful and necessary: held, (1) the objects of the 
bequests are to be construed not in the conjunctive, but in the alternative ; 
(2) a bequest to an individual to promote the social welfare of the people 
everywhere is not charitable. Livesey v. Jones. (Mr. 8. A. Besson for 
complainant; Mr. Abel I. Smith for heirs; Mr. Isaac S. Taylor and Mr. 
Cowen for Dr. Chadwiek.) Opinion by StEvENs, V. C. 








NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions. ) 


Before Dixon and LupLow, JJ.: 

Public schools —Power of county superintendent.—The county superin- 
tendent of public schools in apportioning the state school money among 
the school districts in his county, on the basis of the last published 
school census, under the amendment of the public school act, approved 
March 31, 1896, has no authority to inquire into the legality of the con- 
stitution of an existing school district designated as such in said census. 
Trustees of Schocl District, No. 17, v. Sherman. (Mr. Colie for rela- 
tor; Mr. Riker for respondent.) 

Long Branch Commission—Pre-existing debt—Quorum.—1. The 
statutes establishing the Long Branch Commission do not require an or- 
der for the payment of a pre-existing debt to be in the form of an ordi- 
nance. 2. The statutes constitute a majority (four) of the commissioners 
a quorum for the transaction of business; and, therefore, a rule of the 
commission requiring five is void. 3. When a municipal body, acting 
within the scope of its chartered powers, has entered into a contract for 
a public improvement in pursuance of proceedings regular on their face, 
and such contract has been performed by the other party, the fact that 
the preliminary proceedings are irregular constitute no defense to a suit 
upon the contract against the municipality. Tappan v. Long Branch 
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etc. Commission. (Mr. McKenna for prosecutor; Mr. Hersley for de- 
fendants.) Opinion by Dixon, J. 


Before BreasLey, C. J.. MAGIE, GARRISON and Lippinco?t, Jd.: 

Assignment—Executors.—1. Tae amendment to the Practice Act ap- 
proved March 4, 1890, (P. L. 24) applies to judgments previously re- 
corded. 2. Where an action accrues to an executor upon a contract 
made with him as such, it should be brought in his proper name, de- 
scribing himself to be such executor. Clark v. Willet. (Messrs. W. 
Strong & Sons for demurrant; Messrs. Vail & Vail for plaintiff.) Opinion 
by Garrison, J. | 








NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions. ) 


Master and servant —Tools.—It is the duty of the master to furnish 
proper implements to his servants for the pertormance of their work, and 
if he entrusts that duty to a co servant the master is liable for the negli- 
gence of the co-servant in performing it. But if ample and proper tools 
are supplied by the master he is not liable for any injury which his ser- | 
vant receives by using, under the direction of the foreman, over such 
servant, a tool not furnished for or adapted safely to the work. Maher 
v. Thropp. (Messrs. Barton & Dawes for plaintiff in error; Mr. W. D. 
Holt and Mr. C. H. Beasley for defendant in error.) Opinion by VAN 
SYcKEL. J. 

Cemeteries — Stock—Competition.—W here the stock of a cemetery com- 
pany is almost without any market value its exchange for an interest in 
land that may prevent disastrous competition is not so improvident as to 
shock the conscience and lead, in equity, to an invalidation of the sale. 
Wilder .v. Rural Homestead Co. (Mr. W. H Speer for appellant; Mr. 
Flavel McGee for respondent.) Opinion by GARRISON, J. 

Contracts — Breach of covenant to convey real estate—Improvements. — 
1. [n an action on contract for breach of covenant to convey real estate 
with warranty of title, where the vendor’s title is defective, nominal 
damages only can be recovered. Drake v. Baker, 5 Vr. 358, overruled. 
2. Where there is a contract to convey unimproved land with warranty 
of title, and the vendee, before conveyance is to be made, erects build- 
ings upon the land without the request of the vendor, in an action on 
contract to recover damages for tailure to convey, the vendor’s title 
proving defective, the value of the buildings cannot be recovered by the 
vendee. Gerbert v. Congregation of the Sons of Abraham. (Messrs. 
Colie & Swayze for plaintiff in error; Messrs. Coult & Howell for 
defendants in error.) Opinion by VAN SycKEl, J. 
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Religious societies—Protestant Episcopal Church—Trust deed.—1. A 
conveyance of a lot of land on which an Episcopal Church had been 
erected by voluntary contributions was made for nominal consideration, 
and was, therefore, a gift by which the lot was conveyed to a religious 
society incorporated as a Protestant Episcopal Church, and to their suc- 
cessors, ‘ but not to their assigns,” with an habendum, in these words: 
‘*'l'o have and to hold unto the said party of the second part and their 
successors forever, with this express condition and limitation, that 
neither the said party of the second part, nor their successors, shall at 
any time sell, mortgage, or in any way convey the said lands and 
premises, or any part thereof, and that no building shall be kept, main- 
tained or erected thereon, except for the purpose of public worship and 
teaching in accordance with the usages, rites and ceremonies of the 
Protestant Episcopal Church.” 2. A conveyance in the form above set 
out does not create a condition for the breach of which the grantor may 
enter as for a forfeiture of the estate, but creates a trust which the 
grantee taking the legal estate is bound to perform, to be enforced, not 
by a forfeiture of the title, but by those methods by which a court of 
equity compels the performance of such trusts. Mills v. Davidson. 
(Mr. Mills, pro se.; Mr. Craig A. Marsh for respondent.) Opinion by 
DeptkE, J. 

MEMORANDA. 

State, Tide Water Oil Co. v. State Board of Assessors.—Aftirmed on 
opinion below. 

Potter v. Ashhurst.—Affirmed on opinion below reported in 53 N. J. 
Eq. (8 Dick. Ch.) 608. Dissenting—Justices Dixon, Magie and Garri- 
son, and Judges Hendrickson and Nixon. 

Tide Water Oil Co. v. White. Tide Water Pipe Co. v. Same.—Af- 
firmed on opinion below reported in 33 Atl. Rep. 47. 

Mayor, ete., of Rutherford v. Alyrea.—Affirmed. 

Hertz v. Carr.—Affirmed on opinion below reported in 33 Atl. Rep. 
194. 

Throckmorton v. Throckmorton.—Affirmed. Dissenting—Justices 
Dixon and Ludlow, Judges Barkalow, Bogert and Nixon. 

Miller v. Bannister.—Affirmed on opinion below. 

Ely v. Horner.—Affirmed. 

Crueger v. Havercamp.—A ffirmed. 

North Hudson County Ry. Co. v. Anderson.—No return having been 
made to the writ of error, the same is dismissed. 


LAID OVER. 
P. R. R. Co. v. Jersey City. 
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Smith v. Smith. 

Gray. Rec., v. Reynolds. 

State, ex rel. Sibbold, v. Brickell. 

State, ex rel. Herring, v. Quackenbush. 


REARGUMENT ORDERED. 
Francis v. Mayor, ete., of Newark.—A reargument is directed con- 
cerning the constitutionality of the acts of the Legislature commonly 
called “The Veteran Acts.” 


— —- sa > ___—_—_- 


NEW JERSEY PREROGATIVE COURT. 


(Abstract of Recent Opinions. ) 


Maxim—Presumption in favor of regularity—Orphans’ Court.—The 
Camden Orphans’ Court removed an execator from his office. On an 
appeal to the Prerogative Court, the record did not disclose any evidence 
upon which the court made said order of removal. Argued for appellant, 
that it must appear, affirmatively, by the record that the Orphans’ Court 
had jurisdiction, which did not so appear in this case, since the court 
could not, without any evidence, remove an executor whom the testator, 
not the court, had appointed. But the appeal was dismissed, for that the 
Orphans’ court, although statutory, is of general jurisdiction over the 
subjects given to it by the statute, and the maxim Omnia presumuntur 
rite esse acta must apply. Oral opinion by the ORDINARY, Oct. 20, 1896. 
Hilliker v. Britton. 





CAMDEN, GLOUCESTER & WOODBURY RY. CO. V. CORNELIUS PRESTON, ADM. 
"(New Jersey Court of Errors and Appeals, Nov. 16, 1896.) 


Action for damages— Trolley car has first Whether his negligence was proximately 
right of passage over its track.—It is the duty contributory to the collision which followed 
of a carriage driver not to obstruct the is for the jury to determine. 
track of a trolley car. 


Mr, Samuel H. Grey and Mr. J. W. Morgan for plaintiff. 

Mr. R. S. Clymer for defendant. 

The opinion of the court was delivered by 

Dayton, J.: Suit was brought by Cornelius Preston, administrator of 
Charles C. Preston, torecover damages for the loss which the latter’s widow 
and orphanssustained by hisdeath. A verdict was rendered for the plaintiff 
belowand the case is brought into the court upon exceptions to the charge of 


the judge presiding at the trial. It appeared by the evidence that the 
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deceased was driving in an open pony wagon after dark from Camden 
to Woodbury on the line of the electric railway. At a point on Broadway 
near the Newton creek bridge a car, coming in the same direction, col- 
lided with the wagon, threw out the deceased, and the front wheel of 
the car passing over him, caused his immediate death. 

The defense to this action was contributory negligence on the part of 
the deceased, that, with abundant warning of the car’s approach, he wil- 
fully and illegally drove, or continued, upon the track in such manner as 
to make the collision inevitable. 

The question of negligence is eminently one of fact for the jury to 
determine, but the plaintiff in error complains that, in submitting the 
case to the jury, the law applicable to the facts was so erroneously stated 
as to mislead the jury and prejudice the company’s rights. 

It is alleged that the trial court erred in refusing to charge: First. 
“That if the jury believe from the evidence that the trolly motorman 
gave full and fair notice by ringing the bell, it was the duty of the car- 
riage driver, the decedent, proceeding in the same direction, to drive on 
some other part of the road and allow the trolley car to pass, and if he 
did not he was guilty of contributory negligence and plaintiff cannot 
recover.” 

Trolley companies, by permission of the Legislature, may, in common 
with all persons, lawfully use that part of the highway over which their 
tracks are laid. Every other citizen may use all parts of the way, in- 
cluding the railway tracks, excepting use of the rails, for the purpose of 
conducting the business of transportation in competition with the trolley 
companies. Citizens Coach Co. v. Camden Horse R. R_ Co., 6 Stew. 
Eq. 267. 

An unreasonable obstruction to the passage of the trolley car, in the 
conduct of its business, like the unreasonable obstructions to the passage 
of any other vehicle in pursuit of its legitimate occupation along the 
street, would constitute a nuisance and subject the offender to suit and 
penalty at law. The electric car in question had the right to continue 
on its course in the straight line to which it was confined by the railway 
tracks, provided that, in so doing, it did not interfere with the rights ot 
others. It could not turn out for other vehicles, but in this case there 
was no impediment to prevent the decedent from turning out to let the 
ear pass. In the exercise of their mutual rights it was incumbent upon 
the driver of the carriage, upon notice of the approach of the electric 
ear, to make way for the latter. It was his duty to do so. Willful and 
unnecessary obstruction to the car’s progress at its usual and lawful speed 
could have been punished by legal process. The Legislature, however, 
did not clothe the railway company with power by violence to enforce 
the law for its benefit or to punish the violation of a public right. It 
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could not take the law into its own hands and by violent means force the 
obstructing vehicle from its way. In doing so, it would clearly become 
a wrong-doer. Paterson Railway Co. v. Lamring, 18 N. J. Law Journal 
245; North Hudson R. R. Co. v. Isley, 20 Vr. 468. 

In refusing to charge that such neglect of duty was in this case, of 
itself, contributory negligence on the part of decedent, as was requested 
in the language embraced in the third exception, there was no error, be- 
cause it does not follow necessarily that such neglect of duty was so 
proximately contributory to the collision as to relieve the company from 
responsibility. Neglect of a legal duty on plaintiffs part is not a good 
defense to an action for damages unless it was proximately contributory 
to the injury. 

The question left to the jury was whether the defendant, under the 
circumstances, exercised reasonable care to avoid the accident. If the 
motorman knew that decedent’s wagon was on the track, so that a col- 
lision with it was necessary or even probable should the car advance, it 
was his willful and wrongful act which caused the accident. Ifthe agent 
of the defendant by the exercise of ordinary care could have avoided the 
collision, notwithstanding decedent’s negligence, he was bound to do so, 
and the company is responsible for any damages that resulted from fail- 
ure in that respect. Raisin v. Mitchell, 9. Car. & Payne 613; Bridge 
v. Grand Junction R. R. Co., 3 Meeson & Welsby 244; Davies v. Mann, 
10 W. & M. 546; Steele v. Burkhardt, 104 Mass. 59. 

In all cases where the defeadant’s negligence was so gross as to imply 
a disregard of consequences or a willingness to inflict the injury, the 
plaintiff may recover, even though he was a trespasser or did not use 
ordinary care. Lafayette R. R. Co. v. Adams, 26 Ind. 76. 

If the cause proximately contributed to the result there can be no re- 
covery. but if it was only a remote cause or condition of the injury a 
recovery can be had. If the motorman before the collision knew that 
decedent was on the track, although there unlawfully and negligently, in 
pushing his car ahead without reasonable care to prevent a collision he 
would be guilty of an act of carelessness independent of the previous 
negligence of the plaintiff. Whether in the concurrent actions of the 
plaintiff and defendant’s agent at the time of the accident any negligence 
contributory to the result could be imputed to the decedent was a ques- 
tion of fact properly left to the jury to determine. 

The defendant further requested the court to charge, ‘ that if the jury 
believe from the evidence that plaintiff’s decedent was driving at the 
time of the accident and was intoxicated, and for this purpose did not 
observe the ringing of the bell or the noise of the trolley or light of same, 
he was guilty of contributory negligence and plaintiff cannot recover.” 
The response to this request was substantially a compliance with it. It 
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was in terms sufficiently favorable to the defendant and the exception 
cannot be sustained. 

The fourth exception, being to the refusal of the court to charge that 
there was no proof that the motorman went on for the purpose of 
pushing the carriage off the track, and so struck the carriage, must be 
overruled. The court properly said it considered there was sufficient 
evidence for that to be one of the propositions for the jury to consider. 

The motorman knew that decedent had been driving on the track 
before him and had failed to turn off when the bell was rung. He ex- 
pected to have trouble, as was stated by the conductor of the car. It 
was his duty to have avoided the accident by exercising all reasonable 
care in the circumstances apparent to him. That it was the duty of the 
deceased to clear the track did not justify the driver of the car in abating 
one jot of his vigilance and care. The refusal of the judge to charge 
the jury that it was the legal duty of the plaintiff’s intestate to get off 
the track, and that failure to perform such duty was of itself such con- 
tributory negligence as precluded the plaintiff from recovering damages, 
was not such an inaccurate statement of the law as to prejudice the case 
of the defendant. 

Judgment should be affirmed. 





SNYDER V. DWELLING HOUSE INSURANCE CO. 
(Court of Errors and Appeals, Nov. 25, 1896.) 


Argument— Opening and reply —Practice has been reversed by the Supreme court for 
in the Court of Errors where a judgment some of several errors assigned. 


This cause was tried in the Monmouth Common Pleas, and Snyder, the 
plaintiff, secured a verdict. 

The defendant sued out a writ of error to the Supreme court, and 
nineteen errors were assigned. 

The Supreme court reversed the judgment of the pleas for five of the 
errors assigned, but did not pass upon the other assignments of error. 

The plaintiff then sued out a writ of error to the Court of Errors and 
Appeals, and upon this argument. 

Ruled, that the plaintiff was entitled to the opening and the reply as 
well with respect to the fourteen assignments of error by the defendant 
in the Supreme court, as to his own assignments in this court, the 
defendant announcing his intention of arguing upon such errors here. 

{[Nore.—lIn this particular instance, where an Intermediate Appellate 
court has reversed a judgment, it is the endeavor of the moving party, 
in the Superior Appellate tribunal, to reinstate the judgment of the trial 
court in its original form and vigor. In such endeavor, if the reversal 
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be particular, that is, confined to one of several errors assigned, he nec- 
essarily has cast upon him a double duty, (1) to sustain his own assign- 
ment of errors, grounded solely on the reversal by the Intermediate court 
for the particular error there found and adjudged; and (2) to maintain 
that the original judgment of the trial court is free from any error of 
which his opponent is entitled to complain or the Court of Error can take 
notice of. For the question before the Superior Appellate tribunal is not 
merely, shall the judgment, for the errors alleged, be reversed, set aside 
and for nothing holden, but shall the plaintiff in error be restored to what- 
ever he has lost by the occasion of the said reversal ? This cannot be done 
if error, unreleased, remains in the original judgment. It being, then, 
the unquestioned right of the defendant in error, on the second writ, to 
bring to the attention of the court of last resort the errors he has alleged 
in an Intermediate court, but which were not there passed upon, and his 
privilege to do this without any pleading in error, the point remains, if 
the opening and reply is to be given, as to such unnoticed errors, to the 
defendant in error, or to his opponent. ‘The case in the text holds the 
negative view; from which it appears that the burden, which was on the 
plaintiff in the first writ, is, after he has prevailed, cast on the plaintiff 
in the second writ, through the whole record.—B. | 


— a9 —_—_—— 


KOHL v. STATE. 


(New Jersey Court of Errors and Appeals, December 3, 1896.) 


Criminal Law—Act of May 9, 1894.— __ its review of the entire proceedings, to such 
Under the provisions of the act passed May __ proceedings a3 were had and taken at the 
9, 1894, the Appellate court is confined, in trial. 

At the argument of this cause it was proposed to incorporate into the 
record and to read to the court certain affidavits made in anticipation of, 
and used at the argument of a rule to show cause, in the Oyer and 
Terminér of Essex, why there should be a new trial in this cause. 

These affidavits, it was stated, would prove to the satisfaction of this 
court that one of the jurors at the trial had prejudiced the case, and that 
another was an alien. Counsel further stated that a third affidavit would 
show that the oftence alleged in the indictment could not have been com- 
mitted by the plaintiff in error—presumably newly discovered evidence. 

This cause came into the Court of Errors on a certificate of the record 
of the Oyer and Terminer under the provisions of the act of May 9, 1894 
(P. L. 1894, p. 246; 1 Gen. Sts. 1154), which provides that “ the entire 
record of the proceedings had upon the trial of any criminal cause may 
be returned by the plaintiff in error therein with the writ of error, aud 
when so returned shall form a part thereof, and on the argument such 
entire record shall be considered and adjudged by the Appellate court ; 
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and if it appears from such record that the plaintiff in error on the trial 
below suffered manifest wrong or injury, whether by rejection of testi- 
mony or in the charge made to the jury or in the denial of any matter 
by such court, which was a matter of discretion or upon the evidence 
adduced upon the trial, the Appellate court shall remedy,” ete. 

It being suggested that, under this act, affidavits which were used at 
a time subsequent to the trial of the cause could not be considered here, 
the court retired for conference thereon; after which the Chancellor 
said that the court was of opinion that the proper construction of the act 
of 1894 is that the review in this court must be confined to those proceed- 
ings had at the trial. So the affidavits were not received. 
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WHITAKER V. MELEY. 


(New Jersey Supreme Court, Dec. 1896.) 
Motion to strike out plea—Demurrer.— 


Mr. S. H. Richards tor plaintiff. 

Mr. D. J. Pancoast for defendant. 

The opinion of the court was delivered by 

GARRISON, J.: This is a motion to strike out a plea. One of the 
grounds is that the matters set up in the plea are mere denials of the 
allegations of the narr—and hence such as could be put in proof under 
the general issue which is pleaded. This is so. The declaration in set- 
ting forth a decretal order made in the Court of Chancery alleges that 
Meley had three mutual policies, that he had given three notes of a cer- 
tain tenor, and that he was summoned to appear before the master who 
reported upon the cause. The plea alleges that all of these allegations 
are contrary to the fact, 7. ¢., are untrue. This is the function of the 
general issue and beyond this the plea does not go. It alleges no new 
fact and tenders no issue other than that tendered by the narr. 

I am however asked to strike out the count in the narr to which the 
plea was interposed upon the ground that it is demurrable. In my 
opinion this cannot be done upon this motion. Whether we regard the 
motion to strike out as a common law power or as resting upon legisla- 
tive authority it goes no further than the single pleading attacked. The 
fundamental difference between such a motion and a demurrer is that 
one is addressed to an agency selected for the purpose of such motion, 
whereas the other invokes the judgment of a court in which the entire 
record in deposited. It is questionable whether the Legisiature could 
take from the court the exclusive right to pronounce judgment of law 
upon its own record —it certainly has not attempted to do so, and in de- 
claring a common law power it does not extend it beyond a practice 
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power always addressed to a particular pleading and never constituting 
any part of the record in the cause. 

It the defendant deemed the declaration insufficient in law he could 
have demurred; but he cannot, in my judgment, file a plea that tenders 
no issue, and when moved to strike it out turn the motion into an attack 
upon some other part of the record. 

The plea is stricken out. 
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ORDINARY OF NEW JERSEY v. HOPLER, ET EL. 
(New Jersey Supreme Court, November Term, 1896.) 


not exhibited or rendered an account, with- 
out alleging that the guardian received any 


Guardian and Ward— Pleading breaches 
on guardian’s bond.—1, Allegation of breach 


of guardian’s bond, that the guardian re- 
ceived one thousand dollars, the property of 
the ward, in 1887, and has not filed an in- 
ventory of said property, the suit being 
commenced in 1895; held, bad. 

2. Like allegation, that the guardian has 


money, goods or chattels, or the issues or 
profits of the ward’s estate; held, bad. 

3. Like allegation, of non-payment by the 
guardian to a new guardian, without stating 
who is the new guardian, or by whom ap- 
pointed ; held, bad. 


Contract on guardian’s bond. 

Dewurrer to second, third and fourth breaches assigned in plaintift’s 
declaration. 

Mr. Henry S. Harris for demurrants. 

Beas_ey, C.J.: The second breach avers the receipt by the guardian 
of one thousand dollars, and avers, as a breach of the bond, that the 
guardian has not filed an inventory of said property and estate of the 
ward. 

It is obvious that if this be true, and amounting to averment, that no 
inventory has been filed, then it follows that the guardian, six or eight 
times over, has infringed the requirement of his bond. This money was 
obtained in December, 1887, and the suit was in 1895, the act requiring 
the exhibition of an account each year. Gen. Sts. p. 2377, sec. 97. 


This is too loose pleading. A half dozen breaches cannot be shown in 
one assignment. 

The third breach is also bad. The statute requires the guardian to 
account only for “all the estate, real and personal, which he shall have 
received or taken possession of within three months from his appoint- 
ment.” Gen. Sts. p. 2367, sec. 55 ; and after that yearly, for “ all moneys, 
goods and chattels he shall receive, and of the rents, issues and profits 
of any real estate in his possession belonging to his ward.” Gen. Sts. 
p- 2377, sec. 97, Unless he has received such assets he is not required 
to account, and consequently he cannot be shown to be in default unless 
it is made to appear that such assets have come to his hands. 

The fourth breach is bad. The gravamen is the non-payment to a 
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new guardian, but the case, as printed, does not show any new guardian 
legally appointed. 

The demurrer should prevail. 

Maair, GARRISON and Lippincott, JJ., concurred. 

Judic pro def’te. 
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CHARLES B. COLES v. THE FIRST BAPTIST CHURCH OF COLLINGSWOOD. 
(New Jersey Supreme Court.) 


Jurisdiction of the Court of Common ferred to it from the Circuit, and a writ of 
Pleas— Dismission of mechanics’ lien case— error sued out in order to remove such a 
The Pleas have no jurisdiction to pronounce judgment into this court will be dismissed. 
judgment in a mechanics’ lien case trans- 

Argued at the June term, 1886, before BEAsLey, C. J., and MaAGieg, 
Lippincott and GARRISON, JJ. 

Mr. George H. Pierce and Mr. Thomas B. Harned for plaintiff. 

Mr. Lindley M. Garrison for defendant. 

GARRISON, J.: We cannot do otherwise than dismiss this writ of 
error. The writ is sued out in order to bring into this court a judgment 
that we can neither affirm or reverse, since it has no legal existence, viz. 
a judgment of the Court of Common Pleas pronounced in a mechanics 
lien case. 

The act of March 23, 1892 (P. L. 22+), authorizing the transfer of 
suits from Circuit courts to the Courts of Common Pleas cannot be in- 
terpreted to enlarge the jurisdiction of the Pleas; the authority given to 
the Pleas extends no further than *‘to hear causes so transferred in like 
manner as if the same had been originally brought in said court.” The 
jurisdiction over mechanics’ lien cases is vested exclusively in the Circuit 
courts, and if brought originally in the Pleas could not be heard there at 
all. Hence, by the legislative test above cited such cases cannot be 
heard by the Pleas when transferred thereto from the Circuit. 

Upon application to the justice of the Supreme court holding the Cir- 
cuit the cause may be remanded for trial therein. 





HAMPTON v. HAMPTON. 
(New Jersey Chancery, Sept. 15, 1896.) 


Divorce—IJrregular answer.—A letter filed out, but opportunity to answer, irregularly, 
as an answer toa petition for divorce stricken given. 


Petition for divorce. 

A letter to the Chancellor, signed by “‘ B. W. Hampton,” not a party 
to the cause, but evidently the minor detendant’s father, was filed by 
way of answer. 

Motion by petitioner to strike out the letter as an answer. 
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Grey, V.C.: Lam not willing to shut the defendant out from making 
his defense. It is evident that the defendant and his father thought they 
were presenting something which the court was bound to consider. 

Ordered, that the letter be stricken out as an answer, and that the 
defendant answer, according to the rules and practice of the court, 
within twenty days from service of a copy of this order. 
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MILLER, ADM. V. CAMDEN & ATL, R. R. CO. 
(N. J. Supreme Court, Nov. 1, 1896.) 


Damages, Fxcessive-—A verdict of $2,500 boy six years of age, reduced to $1,500. 
in favor of plaintiff’s intestate, a colored 

This action was tried before GARRISON, J,, and a jury at the Cam- 
den circuit, on December 18, 1895. 

Deceased was a colored boy, killed on August 15, 1895, having at- 
tained his sixth year ten days prior. The defendant admitted its liability 
to respond in damages, and the sole inquiry, before the jury, and in this 
court, was directed to the amount which ought to be assessed. The 
boy had been industrious and efficient in aiding the family about the 
house. The mother testified that she thought his services were worth 
$1.50 to $2, a week, He kept a bank for his savings, this evidence 
being admitted to show his general character. 

The trial judge charged the jury that the damages must be limited to 
the father’s pecuniary loss,—not his sentimental loss, not anguish of 
having a child killed, not loss of society, but dollars. In law, the father 
must support his child; must maintain him, feed him, do what is right 
by the boy. He must do that, but in return, it says, as long as you do 
that, whatever he earns is yours; you take his earnings to support him. 
So that the measure of damage is the amount of net profit the father 
would have had in this boy. After referring to the case of wealthy 
parents where there would seldom be any net profit to the father, so that 
where the tacts showed to the jury that the father was not out of pocket 
at the end of twenty-one years the verdict would be nothing; the 
learned judge concluded : 

‘*With people who are working people, people where the boy will 
probably not be sent to school to such an extent as to take away the op- 
portunity or time for doing something to earn money, whether by saving 
family expenses or bringing money, you have to consider that fact. This 
case shows this boy was useful to his mother, to some extent saved her 
from the expenditure of money, and if that is so, that is a circumstance 
to take into consideration. You are to consider, first, what were the ex- 
penses of keeping him and what was its ratio to what he made by saving 
the family expenses. To that extent the father loses. So that if at the 
end of twenty-one years you can say to yourself, they have spent during 
these years so much money, and the boy brought in each year so much 
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money, subtract the one from the other, and if the boy’s earnings exceed 





his keep and cost, that sum is a pecuniary cost, and the law says that is 


all that can be assessed.” 
The verdict was for $2,500. 


The rule for a new trial was argued last term before the Cuter Justice, 
MAGIgE, GARRISON and LippINcott, JJ. 
Mr. Jos. H. Gaskill for the rule, who cited Telfair v. Northern R. R. 


Co., 30 N. J. L. (1 Vr.) 188. 
Mr. John W. Wescott, contra. 


At the November term the court required the plaintiff to elect whether 
to enter judgment for $1,500 or take a new trial. 


_———Be eo oo —— 


ALFRED MILLS v, WILLIAM DAVISON, AND THE RECTOR, WARDENS?’ AND 
VESTRYMEN OF GRACE CHURCH, IN WESTFIELD, N. J. 


(New Jersey Court of Errors and Appeals, November Term, 1896.) 


Charitable Conveyances—Grant to Re- 
ligious society—1. The rule against per- 
petuities does not apply to gifts to charitable 
uses. A gift toa charitable use with a di- 
rection that no part thereof should at any 
time be alienated, does not create a per- 
petuity in the sense forbidden by law, but 
only a perpetuity allowed by law and equity 
in cases of charitable trusts. 

2. A conveyance of a lot of land on which 
an Episcopal Church had been erected by 
voluntary contributions, was made for a 
nominal consideration, and was, therefore, a 
gift by which the lot was conveyed to a re- 
ligions society incorporated as a Protestant 
Episcopal Church, and to their successors, 
“but not to their assigns,” with an habendum 
in these words: “To have and to hold unto 
the said party of tho second part, and their 
successors forever, with this express con- 
dition snd limitation, that neither the said 
party of the second part, nor their succes- 
sors, shall at any time sell, mortgage, or in 
any way convey the said lands and premises, 
or any part thereof, and that no building 
shall be kept, maintained or erected thereon, 
except for the purpose of public worship 
and teaching in accordance with the usuages, 
rites and ceremonies of the Protestant Epis- 
copal Church in the United States of Amer- 
ica, and also except the outbuildings ap- 
purtenant thereto.” Held, that the grant 
was of the entire estate to hold to the use 
exclusively for public worship and teaching 





in conformity with the usages, rites and 
ceremonies of the Protestant Episcopal 
Church. 

3. A conveyance in the form above set out 
does not create a condition for the breach of 
which the grantor may enter as a forfeiture 
of the estate, but creates a trust which the 
grantee taking the legal estate is bound to 
perform ; to be enforced, not by a forfeiture 
of the title, but by those methods by which 
a court of equity compels the performance of 
such trusts, 

4. The grant being to a religious society 
incorporated as a Protestant Episcopal 
Church, the object for which the donee was 
incorporated is an important element in the 
construction of the instrument by which a 
charity is created. 

5. The deed of conveyance contained a 
consent by the grantor that the grantee 
might, by a mortgage on the property, raise 
a certain sum of money for the purpose of 
completing the church edifice. Held, that 
such consent did not dstroy the entire trust, 
but had the effect only to validate the mort- 
gage,and that upon a sale in foreclosure 
proceedings the surplus money which re- 
mained after payment of the mortgage debt, 
interest and costs belonged to the grantee to 
be hold upon the original trust. 

6. The donor, as the founcer of a charity, 
has a standing in court to restrain the diver- 
sion of the property donated from the 
charitable uses for which it was given. 
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3 On appeal from interlocutory decree of Court of Chancery striking 
; out cross bill and answer. 
i Mr. Alfred Milis, pro se, for appellant. 
‘E, : Mr. Craig A. Marsh for respondents. 
The opinion of the court was delivered by 
R. : Depur, J.: The rector, wardens and vestrymen of (trace Church, 
: in Westfield, were incorporated as a religious society by a certificate 
; filed November 20, 1862, pursuant to the act to incorporate religious 
er : societies. Rev. 962. sec. 27. During the years 1874 and 1875, the 
‘ corporation erected a church building on a lot of land in Westfield, 
owned by Alfred Mills and Catharine, his wife. The building was 
- erected and used for the purpose of public worship and teaching, in ac- 
cordance with the usages, rites and ceremonies of the Protestant Epis- 
copal Church in the United States of America. The cost of erecting 
at ; and furnishing the building was about $6,500. Of this sum Mr. Mills 
eal i and his wife gave $2,900. To raise the money necessary to complete 
; the building, after other voluntary contributions were applied, the sum 
out i of $2,000 was borrowed of the Mutual Benefit Life Insurance Company. 
h of ; To enable the society to raise this money on mortgage, Mr. and Mrs. 
ri Mills made conveyance to the society by a deed made and executed on 
Yi. the 24th of June, 1875. On the same day the society, in its corporate 
ure . nae, made and executed a mortgage on the lot so conveyed to it to the 
ich ; insurance company for the said sum of $2,000. The mortgage is now 
eof ; being foreclosed. On the 30th of April, 1894, William Davison re- 
iety ; covered a judgment against the society, in its corporate name, for the 
»pal ; sum of $1,554.07. This debt was not in any way connected with ‘the 
was i building of the church edifice. Mrs. Mills died before the filing of the 
the j bill in this case, and her title to the premises, whatever it is, became 
he ; vested in her husband, Alfred Mills, and her son, Edward, who were 
or made parties to the foreclosure suit. Davison, as a judgment creditor, 
ntee was made a party by his petition. 
‘aise ; This controversy is over the surplus money that may remain after 
id ; paying the mortgage debt. Davison, by his answer, claims that such 
ait surplus should be applied to the payment of his judgment. Alfred Mills 
Cay ; has answered, and in his answer denies that the Davison judgment is a 
sure : lien on the mortgaged premises, and by way of a cross bill, claims that 
b £e F the surplus of the proceeds of the sale of the mortgage debt should be 
sa 4 paid to him and his son. The church society has also answered, con- 


senting to a sale of the mortgaged premises, and submitting to the deter- 
rity, mination of the court the question of the application of the surplus of 
iver- the money realized from the sale, after payment of the mortgage debt, 
the interest and costs. 
On the motion of Davison, the Chancellor made an order that the an- 
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swer of Mills by way of a cross bill he struck out and the gross bill be 
dismissed From this order Mills appealed. 

The question that lies at the foundation of this controversy is whether 
the deed of conveyance made by Mr. and Mrs. Mills to the church society 
was a conveyance to a charitable use. The situation before the deed 
was made—the object for which the society was incorporated, the erec- 
tion ot a church edifice for religious purposes by voluntary contributions 
on a lot constituting a suitable curtilage for a building devoted to such 
uses, and the need of money borrowed on the mortgage to complete and 
furnish the building—has already been mentioned. 

The deed is to the religious society and to their successors with the 
words, “‘ but not to their assigns,” added. It was made for a nominal 
consideration, and was, therefore, a deed of gift. The word ‘successors ” 
in the granting part created a fee, and the words added excluding as- 
signs from the succession are unimportant, except when taken in connec- 
tion with the habendum, as indicating the intent of the grantors. The 
habendum is in these words: ‘ To have and to hold unto the said party 
of the second part and their successors forever, with this express condi- 
tion and limitation, that neither the said party of the second part, nor 
their successors, shall at any time sell, mortgage, or in any way convey 
the said land and premises, or any part thereof, and that no building 
shall be kept, maintained or erected thereon, except for the purpose of 
public worship and teaching in accordance with the usages, rites and 
ceremonies of the Protestant Episcopal Church in the United States of 
America, and also except the proper outbuildings appurtenant thereto.” 

The rule against perpetuities as applied to private trusts does not apply 
to gifts to charitable uses. Grey on Perpetuities, sec. 590; 1 Lewin on 
Trusts, 2011; Perry on Trusts, sec. 384; Perin v. Carey, 24 How. 
465, 495, 507; Jones v. Habersham, 107 U. S. 174, 184, 185. In Perin 
v. Cary, Mr. Justice Wayne, delivering the opinion of the court, said: 
‘“‘ Such gifts, from the purpose to which they were to be applied and the 
ownership to which they are subjected, have had the protection of courts 
of equity to prevent any alienation of them on the part of the person or 
body interested with the offices of giving them effect; and in all such 
cases land has been decreed by courts of equity to be practically inalien- 
able, or that a perpetuity of them exists in corporations when they are 
charitable gifts.” And in that case it was held that a devise of real 
estate to a charitable use, with a direction that no part thereof should at 
any time be alienated, did not create a perpetuity in the sense forbidden 
by law, but only a perpetuity allowed by law and equity in the cases of 
charitable trusts. 1n Jones v. Habersham, a devise of land to a society 
for the relief of distressed widows and the schooling and maintaining of 
poor children, “ but on the express condition that said society shall not 
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sell or alienate said lot, but shall use and appropriate the rents and profits 
of the same for the support of the school and charities of said institution, 
without said lot being at any time liable for the debts or contracts of said 
society,” was held to be a good charitable devise. The distinction is 
between the purchase of lands by a corporation created for charitable pur- 
poses and a donation or gift of lands to such a corporation for uses that 
are charitable. In Magie v. German Evangelical Church, 2 Beas. 77, 
an incorporated religious society purchased lands for a consideration and 
procured from the vendor a deed of conveyance in fee, with an habendum 
to hold for the specific uses for which the society is incorporated, with a 
restriction against alienation or encumbering. Chancellor Green applied 
to this conveyance the rule of the common law, that alienation is an in- 
separable incident of an estate in fee simple and could not be restrained 
by any provision or condition whatever, and that, therefore, a mortgage 
by the society was valid. But this decision was expressly placed upon 
the ground that the trust was not created by devise or gift; that the land 
was purchased for a valuable consideration and a church was erected 
thereon by the funds of a corporation, and the trust was inserted in the 
deed by the society at its instance and for its benefit and protection, and 
that a trust so created will not protect the property against the payment 
of debts. But he adds: ‘* Where property is given to a corporation in 
trust for a charitable use, the trust is the creature of the donor. He may 
impose upon it such character, condition and qualifications as he may see 
fit. The property being a gift, no wrong is thereby done to the credi- 
tors of the corporation, and a court of equity may well protect and enforce 
all the conditions of the gift.” This case was affirmed in this court with- 
out an opinion, adopting, presumably, the opinion of the Chancellor in 
the Court of Chancery, 2 McCarter 500. 

When the charitable use is created by gift, the donor may impose con- 
ditions and limitations which shall prevent the diversion of the trust 
estate from the uses upon which the estate was granted either by the 
voluntary or involuntary act of the donee. Indeed, the inalienability 
of the trust estate to other purposes than the uses for which it was 
donated results from the fact that the trust is created. The question is 
wholly one of construction. The dominating rule in the construction of 
deeds and other written instruments is to so construe them as to give 
effect to intention of the parties as far as is permitted by the rules of law. 
The pretatory words in the habendum in the deed in question are, ‘* upon 
this express condition and limitation.” In the Court of Chancery the 
word ** condition ” in this sentence was construed as a condition designed 
for the benefit of the grantors to defeat the estate granted. Such a con- 
struction, it seems to me, is contrary to the intent of the grantors in 
making the zift. A church edifice designed for religious worship in 
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accordance with the usages of the Protestant Episcopal Church had been 
erected upon the lot conveyed; the grantors had contributed liberally 
toward the erection of the building, and, as will be seen presently, con- 
Sented to a mortgage to raise money to complete it. I think it is obvious 
that the conditions and limitations inserted in the deed were designed 
and intended to secure and maintain the property donated for the benefit 
of the religious society, and not for the advantage of the grantors per- 
sonally. The word ‘ condition ” is a term of flexible meaning. In leases 
it is often construed as a covenant. ‘ Express words of condition shall 
be taken for a limitation if the nature of the case requires it.” 2 Com. 
Dig. 370, ‘ Condition ” T; 1 Abr. of Cases in Equity 105, note a; Den 
v. Hauser, 6 Hal. 244. Words of express condition are not inapt as 
introductory to a declaration of trust. Every conveyance to a charitable 
use is a conveyance to hold upon trust declared, and the execution of 
the trust is the condition upon which the estate is taken and held; to be 
given effect to, not by the forfeiture of the title, but by those methods 
by means of which a court of equity compels the performance of such 
trusts. In Jones v. Habersham, above cited, the charitable uses were 
declared in the form and under the introductory words of an ** express 
condition.” In a devise of lands to W. ‘upon this express condition,” 
that he may pay certain legacies, it was held by the Queen’s Bench and 
Exchequer Chamber that the words *‘ upon this express condition,” did 
not create a condition for breach of which the heir might enter, but 
create a trust which the devisee taking the legal estate would in equity 
be bound to perform. Wright v. Wilkin, 2 Best & Smith 232. Other preced- 
ents tor the use of words of condition as a declaration of trust, and not as a 
condition on the non-performance of which a forfeiture will result, will be 
found in the following citations: Atty. Gen. v. Wax Chandlers Com- 
pany, Law Rep. 6, H. of L. 1; Merchants Taylor Co. v. Atty. Gen, 
L. R. 6, Ch. App. 512; Goodman v. Mayor of Saltash, 7 App. Cas. 633, 
640, 642; Richardson, in re Royal Life Boat Co , 56 L. J. Ch. 784; in 
re Coringston’s Will, 2 Law Times, N.S., 534; 1 Lewin on Trusts, 140. 
In the Wax Chandlers case Lord Cairns said, “If I give an estate to A 
upon condition that he shall apply the rents for the benefit of B, that is 
a gift in trust to all intents and purposes.” In Goodman v. Mayor of 
Saltash, supra, Lord Selborne, speaking of a grant from the Crown, said, 
“If an actual grant so qualified were produced, it would be immaterial 
whether the word used in it were ‘trust,’ ‘intent,’ ‘ purpose,’ ‘ proviso’ or 
‘condition,’ or whether the trust or duty imposed were cognizable in 
equity or also at law. In such a grant there would be all the elements 


necessary to constitute what in modern jurisprudence is called a charit- 
able trust.” “A trust may be raised by a gift upon condition of doing a 


certain thing, even when followed by a gift over if the condition be 
























rattan 



























ceca i eh 


Wied Rnd nea 










MILLS V. 





DAVISON, ET AL. 25 


broken. * * * The tendency in early times was to treat such a 
limitation as a conditional gift, and the tendency in modern times is to 
treat it as a trust.” Tyssen on Charitable Bequests, 508. ‘It is suf- 
ficient if it appears from the construction of the instruments that the 
property was intended to be held subject only to the execution of certain 
charitable trusts or the performance of certain conditions in favor of 
ebarity.”. Tudor on Charitable Trusts (3 ed.), 50. The other word, 
‘‘limitation,” in its most technical sense, when used in the habendum, is 
an appropriate term under which to declare the nature and extent of the 
estate granted and the uses for which the grant is made. 

In the deed now in hand, the grant is to a religious society incor- 
porated as a Protestant Episcopal Church, and the habendum is to the 
grantees and their successors forever, with a limitation that no building 
shall be kept, maintained or erected on the premises except for the pur- 
pose of public worship and teaching in accordance with the usages, rites 
and ceremonies of the Protestant Episcopal Church, and the proper out- 
buildings appurtenant thereto, with an express interdict that neither the 
grantee nor its successors shall at any time sell, mortgage or in any way 
convey the said land and premises, or any part thereof, thus excluding 
all beneficial ownership or use of the property otherwise than for public 
worship and teaching in accordance with the rites and ceremonies of the 
Protestant Episcopal Church. The object for which the donee of a 
charity was incorporated is always an important element in the con- 
struction of the instrument by which a charity is created. Tudor on 
Charities, 52; Atty. Gen. v. Dean, &e., of Windsor, 8 H. of L. Cases 
369, 405, 406; Miller v. Gable, 2 Denio 492; People v. Steele, 2 Barb. 
398, 405. The grant is of the entire estate in fee, to hold to the re- 
ligious society and their successors forever, excluding, nevertheless, all 
beneficial ownership or use of the property except for the religious pur- 
poses for which the grantee was incorporated. The language of the 
habendum plainly indicates a conveyance for use exclusively for public 
worship and teaching in conformity with the rites and ceremonies of the 
Protestant Episcopal Chureh. 

Annexed to the habendum is a consent by the grantors to the mortgage 
by the grantee to raise the money which was required to complete the 
church edifice. This is the mortgage now under foreclosure. The con- 
sent is set out at large in the Chancellor’s opinion. The mortgage debt 
is much less than the value of the property. 

Power to mortgage is frequently inserted in deeds of trust. Such a 
power, if executed, does not destroy the entire trust. The trust remains 
encumbered only by the mortgage. The consent in this case will have 
the effect to validate the mortgage as alien upon the premises conveyed. 
The purchaser at a foreclosure sale will take the premises by a title free 
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from the trust; but the surplus meney arising from such sale will belong 
to the society, to be held upon the original trust. 

The defendant, Mills, as the founder of the charity, has a standing to 
appear in court to restrain the diversion of the property donated from 
the charitable uses for which it was given. The specific prayer of the 
cross bill is that the surplus money arising from the sale in the fore- 
closure proceedings, after paying the mortgage debt, interest and costs, 
may be paid to him. ‘This relief cannot be granted. The deed of the' 
grantors having conveyed away the entire estate in the premises, a re- 
sulting trust will uot arise in favor of the grantors by reason of an abuse 
of the trust. Sanderson y. White, 18 Pick. 328; 2 Perry on Trusts, 
Sec. 744. But the facts stated in this opinion are all set out in the cross 
bill, exhibiting the purposes for which the deed was made; and there is 
also a prayer for such other and further relief. The bill as framed is 
sufficient to bring within the coguizance of a court of equity the con- 
struction of the deed, and relief by way of preventing a diversion of the 
property conveyed to purposes at variance with the charitable uses to 
which it was devoted. 

The order striking out the cross bill should be reversed and the 
record be remitted, ete. 


—_— Ss oe 
CHARGE TO GRAND JURY. 


(Hudson Oyer and Terminer, December 22, 1896.) 


The Bayonne water riot—Fire department—The police authorities. 


The following is a portion of the special charge delivered to the grand 
jury of Hudson county, concerning a matter which has attracted consid- 
erable attention in public print. 

LivpINcott, J.: The information which comes to the court in relation 
to this subject, which will form a matter of inquiry on your part, is that 
on the 23d day of November last, whilst the city authorities of the city of 
Bayonne, in accordance with the legal action of the council of the city, 
were engaged in making connection with the water mains of said city, 
under a contract in accordance with the laws of this state, and deter- 
mined valid by the decisions of the courts of this state, they were inter- 
fered with by the chief of the fire department of said city, and the 
members of that department, acting under the instructions, it is said, of 
one of the councilmen of the city. The mayor and chief of police ap- 
prehending some threatened trouble, had detailed members of the po- 
lice force to protect the workmen engaged in this work, and to protect 
the peace of the city. 

As the work was proceeding, it is said that one of the councilmen or- 
dered the city fire alarm to be sounded, and instructed the chief of the 








1g 
m 


he 


8, 
he! 


1ée 


r= 








CHARGE TO GRANT JURY. 27 


fire department to order out the entire fire department to obstruct and 
oppose the performance of the work aforesaid, and to prevent its being 
done, and to prevent the police from protecting the workmen engaged 
as aforesaid. This call of the fire department occurred about one o’clock 
in the day time, but at no time did there exist any fire or other like 
danger in which the fire department had any duty to perform. From this 
time till about nine or ten o’clock in the evening disorder reigned in cere 
tain reigned streets of the city. The hose was drawn through certain 
streets and left to be run over and damaged. 

The members of the fire department, under the direction of the chief 
of the fire department, threatened the authorities that by force they 
would be prevented from completing the contract for the public improve- 
ment of a water supply to the city. It is said that some of the firemen, 
under orders, detached ropes from hose carriages, and with thew surrounded 
the laborers at work and swept them into the excavations made for the 
water pipes. The members of the fire department resorted to such vio- 
lence that the police authorities were compelled to withdraw for a time 
their efforts to protect the workmen or to preserve the peace. The fed- 
eral courts were resorted to and an injunction issued against the mem- 
bers of the fire department and others, before the work could progress. 
I will submit to you a statement of the facts as represented to me and 
the names of some of the witnesses needed by you to make this inquiry. 

This subject the court desires you to investigate. It is rather an un- 
heard-of proceeding that the fire department of a city, having no duties 
under the law or ordinance of the city to perform in this respect, should 
undertake to determine what public improvements shall be undertaken 
or completed, or when it is that the mayor and police authorities shall 
protect the public peace, and by force and violence interpose their will 
and pleasure against constituted authority. The chief of the fire depart- 
ment is an officer of the city, and his duties are well defined by law and 
by ordinance, and he is responsible for overstepping them in order to 
work confusion and riot in the city. 

As I understand the facts, the forbearance of the mayor and police 
authorities saved the city from a riot, and perhaps consequent loss of life 
and property, and that the action of the particular councilmen, the chief 
of the fire department and some members of the department, directly 
tended to the incitement of the disorder. I will hand you the proceed- 
ings of the council and the communications of the mayor of the city, and 
I recommend an investigation of this subject, in order that it may be 
ascertained whether the offending officials have been guilty of wilful mal- 
feasance in office, or of incitement to a riot or breach of the peace, and 
thereupon, by indictment or presentment, take such action as is appro- 
priate. The prosecutor will further advise you upon this subject. 
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MISCELLANY. 





OBITUARIES, 





AUGUSTUS W. CUTLER. 

Hon. Augustus W. Cutler, lawyer and ex- 
member of Congress, of Morristown, died at 
his home January 12, at the age of three 
score and ten. He was operated on Decem- 
ber 14 for appendicitis, and this disease and 
heart failure caused his death. 

Mr. Cutler was born in Morristown on 
October 22, 18:7. His father, Joseph Cut 
ler, was brigadier-general of New Jersey 
cavaly in the War of 1812, aud his paternal 
grandfather, Abijah Cutler, was a soldier in 
the Revolution, while his maternal great 
grandfather, Silas Condict, was a member of 
the Continental Congress and of the Com- 
mittee of Safety of New Jersey during the 
Revolution. Mr. Condict was also Speaker 
of the House of Assembly and of the State 
Legislature for several years. He also built 
the house in which five generations of the 
Cutler family lived. 

The early life of Mr. Cutler was spent on 
his father’s farm. He obtained an ordinary 
district school education, and then studied 
law with Governor Iaines, being admitted 
to the bar in 1850, when he began to take 
an active interest in public affairs. He was 
Prosecutor of the Pleas for Morris County 
from 1856 to 1861. He was then an old 
line Whig, but when the Whig party disin- 
tegrated he became a Democrat, and as such 
was elected State Senator in 1871, serving 
until 1874, and he was a member of the Con- 
stitutional Convention of 1873. 
one years he was a member of the Board of 
Education, and was president several years. 

In 1874 Mr. Cutler was nominated by the 
Democrats to oppose William Walter Phelps 
for Congress, and, after an exciting contest, 


For twenty- 


in which war issues were prominent, he was 
elected by a majority of only seven votes, 
Two years later Mr. Cutler was returned to 
Congress by a majority of 1,400, and in 1878 
he refused to accept a third nomination, 


He was several times spoken of for the 
Democratic nomination for Governor, but he 
did not make a contest for the honor until 
1895, and then Chancellor McGill was 





selected as the standard bearer, and was de- 
feated. Mr. Cutler ran for Congress last 
fall against Mahlon W. Pitney, but was 
beaten by over 3,000 votes. 

Mr. Cutler introduced the first bill creat- 
ing the Department of Agriculture, and after 
he retired from Congress the bill became a 
law, and the Secretary of Agriculture was 
made a member of the President’s Cabinet. 

Mr. Cutler was president of the Warren 
County Agricultural Society, a member of 
the State Geological Sominary, the State 
Grange, the Farmers’ Alliance, and of the 
Cincinnati Lodge, No. 3, F. and A. M. He 
owned farms ineighteen States. He was six 
feet tall and of splendid physical propor- 
tions. He leaves a widow and three sons. 


JOHN NEWTON VOORHEES. 


Mr. John Newton Voorhees, of Fleming- 
ton,‘a lawyer whose attainments as such 
had won for him renown throughout the 
state, died at his residence in that town at 
noon on Saturday, January 9, from that 
dread malady known as Bright’s disease. It 
had been seen for months past that his life 
was slowly but surely ebbing away, vet when 
the end came the shock was none the less 
severe to his friends. 

Mr. Voorhees was born near White House 
March 3, 1835, and was the son of the late 
Judge Peter E. Voorhees. He graduated 
from Rutgers College in 1854, studied law 
with Hon. Alexander Wurts and was ad- 
mitted to the New Jersey bar in 1857 and 
as counsellor in 1863. He first practiced at 
White House from 1857 to 1871; then re- 
moved to Flemington and was a member of 
the law firm of Bird & Voorhees, and Bird, 
Voorhees & Van Syckel, ex-Chancellor Bird 
being the senior member, and of Voorhees, 
Van Syckel & Large ; of Voorhees & Large, 
and finally of Voorhees & Cotter, the latter 
firm existing until recently, Atthe time of 
his death his son, Henry Martin Voorhees, 
was his associate in business at Flemington. 
He was prosecutor of the Pleas one year, 
and he, with his son above named, owned 
the Democrat-Advertiser of Flemington: 
otherwise his whole active time was de- 
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voted solely to the successful prosecution of 
litigated cases. 

Asa lawyer, he was one of the ablest 
His general accurate knowledge of the law, 
which he obtained not only by hard work, 
but by instinct, made his counsel much 
sought after. And yet it was in jury trials 
where he appeared at his best; and it may 
well be said that there was, probably, not in 
the whole state a jury lawyer his equal. 
Beside a most agreeable address, he had a 
winning manner of arguing his causes,which 
often carried his points, even when the law 
seemed to be against him. He rarely or 
never lost his temper, and his opponents 
were always his friends. 

Outside of his professiomal life he was the 
most genial and happy of men; handsome 
in appearance, benevolent, quick to appre- 
hend, slow to censure, a delightful com- 
panion, a true friend. His was a life among 
his fellow townsmen which will long be 
cherished as a bright and beautiful example 
of what kindness and good-will and bonhomme 
can accomplish in the making of a real 
gentleman. 


FREDERICK D. LINN. 

Frederick Decker Linn, of Jersey City, 
prominent in New Jersey as a publisher of 
law books, died Jan. 6. He was a frail, 
delicate; man, but was only prostrated on 
the Friday before. His illness was not re- 
garded as serious, and preparations were 
being made for his transfer to Florida. 

Mr. Linn was born in Ohio, forty-eight 
years a@. His parents removed to New 
Jersey when he was an infant, and settled 
in Jersey City. He entered the office of 
his unele, John Linn, intending to study 
law. Being clever and energetic, he saw an 
open field for a publisher of law books in 
New Jersey, and quit reading law to equip 
himself for his new occupation. He pro- 
cured an engagement with a Chicago law- 
book publisher, and, acquiring the requisite 
knowledge of the business after two years’ 
service, returned to Jersey City and with 
his brother began publishing law books in 
1875. The firm published the Revised 
Statutes in 1876and the General Statutes 
in 1896, besides scores of law books of all 
descriptions, both text books and those re- 





lating to New Jersey, and books like “Ten 
Thousand a Year.” 

George Linn retired from the firm, but 
Frederick continued and built up a lucra- 
tive business. He purchased a handsome 
dwelling house in Washington street and 
enlarged and beautified it for a bachelors’ 
home, reserving the basement for his law- 
book business. He purchased the adjoining 
house and the Hotel Washington was 
established. 





MASTERS IN CHANCERY. 





His Honor the Chancellor has appointed 
the following gentlemen of the Bar as Mas- 
ters in Chancery: Frank A. Von Mosch- 
zisker, Charles Oakley Truex, Fred. W. 
Van Blarcom, Simeon H. Rollinson, Charles 
F. Kocher, Algernon T. Sweeney, Elgin L 
McBurney, Harry C. Valentine, Henry 
Young, Jr., Augustus C. Kellogg, Blanchard 
H. White, Francis Osborne Hunt, Stephen 
C. Cook, Samuel Schleimer, Walter Collins 
John Johnson, Archibald Graham, Irving 
L. Brady, Patrick J. Dooley, Joseph A, 
Duffy, George W. Bird, Gaetano M. Bel- 
fatto, Abram H, Cornish, James Body Pot- 
ter, Frederick J. Faulks, Marshall Miller, 
P. Herbert Wilson, Henry W. Lewis, 
William Van Houten, Harry Meyers, 
Thomas L. Raymond, George J. Jaeger, 
Walter R. Hudson, George A. Douglass, 
Julius Rupprecht. 

The following counsellers have been ap- 
pointed examiners: Hugh HH. Hamill, 
Walter H. Bacon, Charles W. Parker, John 
S. McMaster. 





“MY LORD COKE,” 





To the Editor of the New Jersey Law Journal. 

Srr:—The elegant and learned paper on 
“ My Lord Coke,” which appeared in your 
numbers for the months of November and 
December last, has found, I doubt not, 
many appreciative readers. The summary 
of the work and influence of Coke and 
the writer’s estimate of his character and 
of his relation to the development of Eng- 
lish jurisprudence, with which the paper 
concludes, seem especially felicitous, nor 
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can any reader fail to mark the striking 
comment of the author on the language of 
the prayer of the lords and commons of the 
English Parliament, with which the famous 
Petition of Rights was closed, that “these 
measured deferential words fall upon 
the ear like the roll of distant drums,” and 
that “to the historic sense they are terribly 
prophetic of the prison and the block, for 
we seem to see in them the uneasy stirring 
of the slow, obdurate, unretreating, law- 
making, law-abiding, law-executing spirit of 
English freedom.” 

One thing further, however, I venture to 
note: In alluding'to the disjecta membra of 
the material, both considerable in volume 
and “ refractary’’ in character, which made 
up the corpus of the common law before 
Coke had written, and to “this antique 
stratum” in which lie “ the roots of the law,” 
the accomplished writer of the article quotes 
the words, “ out of the old field cometh the 
new corn,” as being Coke’s own striking 
figure. The figure, however, was not origi- 
nal with Coke, but was burrowed from 
Chaucer, who preceded him by two cen- 
turies, and possibly, as often happens, the 


same idea may be traced toa still earlier | 
In the whimsical poem, which he | 


source. 

called “ The Assembly of Foules,’’ Chaucer 

wrote: 

“ For out of the old fieldes, as men saithe, 
Cometh al this new corne fro yere to yere, 

And out of the old bookes, in good faithe, 
Cometh al this new science that men lere.” 

S. H. P., Jr. 

NEwARK, N. J. 


NEW RULES OF NEW JERSEY 
COURT OF ERRORS AND 
APPEALS, 


Rules adopted November term, 1896, as 
to writs of error under the act of March 12, 
1878. (Rev. Supp. p. 209.) 

1. In criminal cases, punishable with 
death, no writ of error shall be issued out 
of this court to the court in which judg- 
ment may have been rendered, unless : 

(a.) Said writ be sealed with the official 
seal of this court, and signed by the clerk or 
his assistant, personally; nor unless 

(b.) Said writ be issued before the term 








of this court next after the rendering of 
judgment in the court below; nor unless 

(c.) There be filed with the clerk of this 
court a certificate signed by the Chancellor, 
to the effect that he has refused to order a 
writ of error for the review of said judg- 
ment. 

2. Writs issued in contravention of either 
of the foregoing regulations shall be utterly 
void, 

3. If, in any such case, there be not suffi- 
cient time to bring on the hearing of the 
cause at the term of this court next after 
the rendering of judgment in the court be- 
low, according to the rules regulating ordi- 
nary writs of error, it shall be the duty of 
the plaintiff in error to apply to this court 
on the first day of said term for such order 
as may be necessary to secure the hearing 
and determination of the cause at said term, 

Dated Dec. 2, 1896. 





AN AMUSING INCIDENT. 


At the last term of the Court of Errors a 
case was argued in which Judge Henry 
Green, of the Supreme Court of Pennsyl- 
vania, was personally interested. Judge 
Green was present and gave much assistance 
to the counsel engaged in the argument. 

There was one rather amusing incident, 
Near the adjournment of the court, Judge 
Depue inquired if there was a decision in 
Pennsylvania on a certain question. On 
referring the matter to Judge Green, the 
latter vigorously shook his head that there 
was none. The next day his counsel, Mr, 
Collins, came into court, smiling, with a 
volume of the Pennsylvanic State Reports, 
and cited a case on the point Judge Depue 
had been inquiring about. Mr. Coilins pre- 
faced the reading of the case with the re- 
mark that the shoemaker is always poorly 
shod, for it turned out that the opinion had 
been written by Judge Green himself. 





AN ERROR INP. L. 1894, CH, 358. 

Attention has been called in an exchange 
to an error in Ch. 335 of Laws of 1894. 
Paragraph II. of Sec. 81 is said not to have 
been in the engrossed laws, and not properly 
on the statute books. 
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THIRTY YEARS OF SERVICE. 





On November 22 occurred the thirtieth 
anniversary of the promotion of Mr. Justice 
Depue to the Supreme bench of this state. 
He first became a justice November, 1866, 
by appointment of Governor Ward, and was 
then only forty years ofage. Originally he 
had the Essex and Union Cirexits. Subse 
quent appointments have been by Governors 
Parker, McClellan, Werts and Abbett. He 
has yet five years of his present term to 
serve. 

The Judge has been so long known as one 
of the first jurists of this state that we can 
do no more than extend to him our hearti- 
est congratulations on his thirtieth anni- 
versary and a hope that he will fill his 
present office with the same distinguished 
ability as heretofore for at least a full forty 
years, 





A NEW FORM OF WILL, 





The following form for a will was drawn 
by a justice of the peace of this state and 
executed, and will certainly interest the 
members of the bar who may want some 
points : 

“In THE NAME OF Gop, AMEN. 

Know all men by these presents, that we, 
Jehn Doe and Mary Jane Doe, of the city of 
Newark, in the county of Essex and state of 


New Jersey, considering the uncertainty of 
this life and being of sound mind, memory 


and understanding, do make, declare and 
publish this our last will and testament 
that is to say: 

“First. It is our will and we do order 
that our debts and funeral expenses be duly 
paid as conveniently can be done after our 
decease. 

“Second. We give and bequeath one to 
the other, the longest liver of us, all our 
property, real estate and personal of every 
kind and description whatsoever and 
wheresoever for his or her own private use 
forever, to mortgage, convey, transfer and 
set over any or all of our said property as 
he or she thinks fit ard proper to do. 

“Third. Wedo hereby nominate and ap- 
point one another, the longest liver of us, 
John Doe and Mary Jane Doe, executor or 
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executrix, of this our last will and testa- 
ment. 

“In testimony whereof we, John Doe and 
Mary Jane Doe, have hereunto set our 
hand and seals this nineteenth day of May, 
in the year of our Lord, one thousand eight 
hundred and ninety-one ( 1891.) 

“ JouHn Dog, [L. 8. ] 
“Mary JANE Dor, [1.s.] 

“Signed, sealed, published and declared 
by the said John Doe and Mary Jane Doe 
as and for their last will and testament in 
the presence of us, who, at their request. and 
in their presence, and in the presence of 
each other, have subscribed our names as 
witnesses hereto. 

“ Newark, N. J., May 19, 1891. 

“RicHarpD Dog, 
“ WILLIAM Dog,” 
Only the names given above are fictitious. 





NOTES, 

The Court of Errors and Appeals has 
selected Monday, January 11, 1897, as a day 
for conference on the cases submitted at the 
last term. 

It is said that the late Judge Knapp re- 
sembled Lord Justice Lopes, who has been 
spoken of as a possible member of the Vene- 
zuela arbitration tribunal. 





THE INDEX TO 1896 JOURNAL, 

The Index to the JouRNAx for 1896 will 
be ready Feb. 1, and will be mailed out with 
the February number of the JouRNAL. 





BOOK NOTICES. 





A TREATISE ON THE MopERN LAW OF 
Contracts, including a full consideration 
of the contracts and undertakings of public 
and private corporations, as determined by 
the courts and statutes of England and the 
United States, by Charles Fisk Beach, Jr., 
in two volumes. Indianapolis and Kansas 
City : The Bowen-Merrill Company, 1896. 
The purpose of the author in placing 

these two volumes before the profession is 

“to set forth in a plain and practical way a 

complete statement of the modern law of 

contracts in all its branches and in every 
full detail.” A careful examination of this 
work leads us to believe that Mr. Beach has 
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fairly kept to his purpose, and that the 
busy practitioner who desires to acquaint 
himself with any recent adjudications on 
any subject pertaining to the law of con- 
tracts can find no better work than Mr, 
Beach’s new book. Owing to recent legis- 
lation, making many changes in the law of 
contracts, many cases are decided annually 
on substantially new questions of law. Some 
of these may be found under such subjects as 
“ Married Women,” “ Rescission and Cancel- 
lation of Contracts by Married Women,” 
* Joint Contracts,” “Statute of Frauds and 
Impossible Contracts,”’ including the subject 
of “Strikes,” “Debts of Corporations,” 
“ Contracts of Corporations,” “Contracts of 
Railroad Companies,’ “Contracts of 
Municipal Corporations,’ “Contracts of 
Building and Loan Associations, etc. The 


books are so arranged that one can qnickly 
pick ont the definite rules and conclusions. 
The cases cited in the notes, as well as in 
the text, are full enough for practical pur- 
poses, and the author discusses the princi- 
ples to be deduced from the cases cited and 


quoted, and has expressed his own conclu- 

sions with sufficient clearness to make the 

book of value to the courts and bar. 

Mr. E. A. Veghte, of Somerville, we be- 
lieve, is the sole agent for this publication 
in this state. 

Law oF Evipence IN CiviL Cases, by 
Burr W. Jones, lecturer on the “ Law of 
Evidence” and other subjects in the law 
school of the University of Wisconsin, in 
three volumes. San Francisco: Bancroft, 
Whitney & Co., publishers and law book 
sellers. 1886. 

These three volumes belong to the pony 
series, and like their predecessors are handy, 
compact and valuable. They contain within 
a small space all the law which, in ordinary 
practice, one is called upon to meet, and 
owing to their size they can be easily 
handled. The arrangement is precisely that 
of the other volumes of the pony series. The 
text is concise and the references numerous. 
The references do not refer to reports only, 
but also to current reporters and American 
state reports, law journals, etc. The work 
is brought down toa very recent date, and 
the citations are largely to American cases, 
The three volumes consist of about 2,200 





pages, the index taking up 200 pages. The 
index is unusually complete and has been 
prepared with much attention to minute 
details. As tothe text, which consists of 
905 sections, in each case Mr. Jones has 
stated in a learned and concise manner the 
law as it has been laid down. This is fol- 
lowed by cases, sometimes on both sides of 
the question. To the trial lawyer these 
little books will be found convenient and 
will save much time. The citations and 
references given, and especially those to the 
annotated cases, will often at a glance pro- 
vide a brief on any given subject with but 
very little original research or considera- 
tion on the part of ‘the practitioner. We 
welcome these little volumes, as we do all 
time-savers. 

A TREATISE OF THE LAW OF CIRCUMSTAN- 
TIAL EviIpENCE. Illustrated by numerous 
cases, By Arthur P. Will, of the Chicago 
Bar. Philadelphia: T. & J. W. John- 
son & Co. 1896. 

This work on circumstantial evidence has 
been prepared with special regard to the 
needs of the American lawyer. In the 
treatment of this subject the author has fol- 
lowed the general plan and divisions adopted 
in an essay on a similar subject of Mr, 
William Wills, and it seems as if he has 
done well todo so. The volume consists of 
six parts: I. Preliminary Considerations. 
II. Inculpatory Indications. III. Exeulpa- 
tory Presumptions and Circumstantial Evi- 
dence. IV. Rules of Induction Specially 
to be Observed in Cases of Circumstantial 
Evidence. V. Proof of the Corpus Delicti. 
VI. The Force and Effect of Circumstantial 
Evidence. These parts are sub-divided into 
several divisions, and each division is again 
Thus the 
volume, which consists of five hundred and 
fifty pages, is so arranged as to enable one 
to find without the least difficulty any given 
sub division, The work as arranged renders 
the book of special value as a text book for 
students, and the learning, research and care 
with which the author has prepared every 
portion of the book, as well as the illustra- 
tion of the text by numerous cases, make it 
a volume which will be valued. The volume 
contains a carefully prepared table of cases 
and a good index. 


divided into numerous chapters. 





